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Executive Summary 
Rapidly growing communities often find that their ability to provide open space is 
constrained by two factors: one is a lack of funding for land acquisition, and two is a lack of 
land available for purchase in the wake of development. There is a perceived conflict 
between encouraging the forms of development that are critical to the economic health of a 
community and providing the types of neighborhood green space that contribute to a 
community’s quality of life. 
Growing with Green space suggests that communities do not have to choose between 
growth and green space; instead, they can proactively resolve this perceived conflict through 
the use of development-driven park creation techniques. Viewing new development as a 
source of parkland rather than a consumer of parkland turns a challenge into an opportunity. 
This report examines some of the strengths and weaknesses of development-driven park 
creation by analyzing three types of land use regulations that can be used to build 
neighborhood park systems:  park impact fees, mandatory parkland dedications, and 
conservation subdivision ordinances (CDOs). Case studies reveal how each tool can be used 
to the fit the needs and resources of individual communities. Some shared best practices 
emerge from this analysis, as well as implementation strategies that are particular to each 
tool.  
The findings suggest that development management techniques can play a valuable role 
in building parks at the neighborhood level if they are used as part of a comprehensive, 
strategic park and recreation plan that is tailored to the needs and resources of the local 
community. At the same time it is important to recognize the limitations of these tools and 
to use them not as the sole tool for park creation, but as part of a broader tool kit that 
includes voluntary and regulatory measures. 
 
Introduction 
Many municipal governments perceive a conflict between encouraging new residential 
development and providing neighborhood open space. Local officials feel they must choose 
between building tax rolls and building parks – that the two cannot coexist. Growing with 
Green Space is intended to serve as a guidebook for local officials who are interested in 
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providing neighborhood parks while at the same time expanding their tax base through new 
development.  
Rapidly growing communities often find their ability to provide sufficient neighborhood 
parkland is constrained by two factors: a lack of funding for land acquisition, and a lack of 
vacant land available for purchase in the wake of development.1 This report suggests 
proactive approaches for overcoming the twin challenges of funding and land shortages in 
active real estate markets. Both of these issues can be addressed by using development 
management techniques that generate green space at the neighborhood level as part of new 
residential developments.  
Growing with Green Space explores development-driven park creation techniques that are 
appropriate for a variety of zoning districts ranging from high density urban neighborhoods 
to lower density semi-rural areas. A strategic framework is provided for the use of these 
techniques and three tools are explored in depth: impact fees, mandatory park dedications, 
and conservation subdivision ordinances (CDOs). Used together these tools can produce 
three distinct benefits for a municipality’s park and recreation system: funding for park 
acquisition, land for specific parks, and communities designed around parks.  
Each tool is evaluated for its administrative, legal, and political feasibility, and its 
effectiveness as a policy tool. Case studies and best practices for implementation are 
presented for each tool, and model ordinances are identified. 
 
Methodology 
 This study was carried out through an extensive review of the literature on growth 
management and park planning. Particular attention was paid to literature on the specific 
development management tools profiled in this report and to literature on park acquisition 
techniques. Key components of a strategic framework for development-driven park creation 
were identified.  
 Legal aspects were identified through an analysis of case law and articles in law review 
journals. The political and administrative aspects of each tool were identified through the 
literature review and through a review of existing case studies related to impact fees, 
mandatory park dedications, and conservation subdivision ordinances. These sources also 
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generated recommendations regarding the effectiveness of each technique as a policy tool. 
Best practices for each tool were compiled after reviewing all of the above materials and 
interviewing local park and planning staff in three communities. 
  The three municipalities selected for the case studies were chosen for their geographic 
diversity and the diversity of their political orientations towards growth. The three 
communities are Chapel Hill, North Carolina, which is widely known in the region for its 
anti-growth orientation; Boise, Idaho, which is explicitly pro-growth; and Hamburg 
Township, Michigan, which has an essentially growth-neutral orientation. The case study 
locations also offer variety in size, ranging from the smallest municipality, Hamburg 
Township (20,627), to mid-sized Chapel Hill (44,015), and the largest community, the City of 
Boise, Idaho (189,847). 
 Three local government staff members were interviewed for the case studies: Bill 
Webster, Assistant Director of Parks & Recreation, Chapel Hill Parks & Recreation 
Department; David Selvage, Manager - Planning and Design, Boise Parks and Recreation 
Department; and Pat Hagman, Planning and Zoning Administrator, Hamburg Township. 
 
Challenges to Local Green Space Acquisition 
The primary challenges to local green space acquisition are lack of funding and lack of 
available parkland. Federal and state funding for neighborhood parks is at its lowest level in 
years.2 Local governments from coast to coast are struggling to find sources of revenue to 
cover the costs of park acquisition, development and maintenance. While there are many 
ways to generate public funds for park acquisition, the electorate will only tolerate so many 
taxes and bond measures, particularly in fast growing communities where long time residents 
frequently express resentment at paying for facilities for “newcomers.”3 In these 
communities in particular, private money will play an increasingly large role in funding 
parkland acquisition and facility development.  
Acquisition of neighborhood parkland can be prohibitively expensive. Land prices in 
prime residential neighborhoods are typically higher than land prices on the periphery of a 
municipality; therefore fee simple purchase of parkland in residential neighborhoods is often 
not an option. The Trust for Public Land, a national conservation organization, founded a 
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conservation finance program specifically to address funding shortages for local park 
acquisition.4  
Lack of suitable sites for neighborhood parks is another common challenge for 
municipalities nationwide. From Ohio to Texas to Alaska, land for parks is taking a back seat 
to new housing and commercial development which produces more direct and quantifiable 
economic benefits than open space.5 The shortage of land is especially acute in rapidly 
growing metropolitan areas.6 When municipalities want to build new parks to meet the 
demand generated by a growing population, it is often difficult to find a suitable park site. 
The land that is left over after development is often unbuildable due to steep slopes or the 
presence of wetlands, or is undesirable in some way, possibly due to contamination or 
proximity to unwanted land uses such as landfills or prisons.7 Some communities find that 
they don’t even have these kinds of properties available to them for parks -- that they have in 
essence paved themselves over completely and in the process have neglected to set aside any 
land for park and recreation purposes. Using development-driven park creation techniques 
can address this issue proactively. 
 
Evolution of a Perceived Conflict 
The perceived conflict between growth and green space is a false dichotomy, it doesn’t 
have to be either or. Green space can be a part of growth – if it is integrated into 
comprehensive land use plans just as transportation and housing are. This is not a new 
concept. Planning with open space in mind has been advocated in a variety of different 
forms over the course of the 20th century. The concept enjoyed a resurgence in the 1990s 
when Randall Arendt published his signal work Growing Greener which introduced the 
concept of conservation subdivision design to local governments, land use planners, 
developers, and conservationists.8 Earlier advocates of planning that acknowledges the 
importance of preserving green space include Ian McHarg and Sim Van der Ryn.9  
A more recent school of thought regarding the potentially symbiotic relationship 
between growth and green space is that of “green infrastructure” advocated most 
prominently by the Conservation Fund, a national land conservation organization. The 
group’s web site on green infrastructure, greeninfrastructure.net, identifies what has 
traditionally been a fundamental flaw in open space planning, “Most open space preservation 
efforts were site-specific and were rarely coordinated with local land use planning.”10 
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However there does appear to be a growing tendency for open space planning to be 
integrated with other land use planning efforts.11 
The development-driven approach to park creation advocated in this report builds on 
the concepts of conservation design and green infrastructure and adds another layer of 
thought. While these programs encourage the perception of growth and green space as 
compatible goals, Growing with Green Space takes this idea one step further and advocates using 
the development process to create parks in a systematic, even symbiotic manner by 
coordinating park planning with local land use planning.  
The benefits of conservation design identified by Randall Arendt are also applicable to 
broader approaches to development-driven park creation. The development-driven 
approach to park creation: 
• Respects the property rights of private landowners; 
• Respects the developer community’s ability to build new residential 
developments for a growing population; and 
• Enables a community to welcome new residents without diminishing existing 
quality of life for the whole community.12 
 
Growth vs. Green Space: Proactive Approaches to Conflict Resolution 
Viewing new development as a potential source of parkland rather than a consumer of 
parkland can turn a challenge into an opportunity. Using development management 
techniques to acquire parkland through the development process is a proactive approach to 
resolving the perceived conflict between growth and green space. Park impact fees, 
mandatory park dedications, and conservation subdivision ordinances are three tools that 
can be strategically integrated into the development process so that each new residential 
construction project automatically contributes to a community’s neighborhood park system. 
In this way, green space can become an embedded part of each new community, rather than 
an afterthought in the wake of construction.  
Before implementing a program of park creation through the development process, 
municipalities should engage in comprehensive park planning that addresses acquisition, 
facilities development, and ongoing maintenance and operation. Some states have 
established standards for local park and recreation services and it is important that local 
plans acknowledge these standards and strive to meet them. 
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A park and recreation plan should identify in advance residential areas that are most 
likely to need new neighborhood parks – i.e. areas that are zoned for new residential 
developments. If there are specific parcels of land that are high priorities for acquisition they 
should be mapped in advance so that developers can determine if a local government agency 
will require dedication of an easement on, or title to, a property before developing a site 
plan.13 Another argument for identifying potential recreation areas in advance is that planned 
trails or parks are viewed as amenities by residents whereas new open space is sometimes 
perceived as a potential threat to neighborhood safety. Advance planning also offers the 
benefits of capitalizing on possible connections between green space in different 
neighborhoods.14 
The park planning process should include a thorough review of the available fact base 
including: the local comprehensive plan, capital improvements program, and current zoning 
and subdivision ordinances. The most current data available should be employed in the 
planning process.15 If a park needs assessment has not been conducted for a community, it is 
recommended that an assessment be done. In fact some states such as Idaho and Rhode 
Island require that communities perform a needs assessment before developing an impact 
fee program.16 
In developing an overall strategic framework for the use of development-driven park 
creation tools it is important to consider the following questions: 
• Does your community have an accepted plan that identifies the tension between 
development pressures and open space as an issue?  
• Does the plan specify goals and objectives that address how your community will 
contend with this issue?  
• Will the tool accomplish any of your community’s goals and objectives?  
• Is the tool politically acceptable?  
• Can the local government or some other organization administer the new tool given 
current personnel or is another position or committee necessary?  
• Are there any enforcement issues local government personnel would need to 
contend with?  
• To be effective, would the same tool need to be used by adjoining communities 
and/or is a cooperative effort possible? 
• Can you balance development regulations with the desire to be “developer-friendly”? 
• Can you address open space connectivity across different developments?17 
• Are other land development regulations in place that may actually be accomplishing 
the same goals (i.e. generic open space requirements, riparian buffers).  
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• Are land development regulations in place at the county level that require similar 
exactions from developers and would an additional local layer be overly 
cumbersome?18 
 
Certain political and economic conditions must be in place in a community to make a 
development-driven park program successful. First and foremost, there must be 
development pressure in the municipality. Second, the political climate must be tolerant of 
some degree of land regulation. For example a city or county with no zoning would not be 
an appropriate location for this sort of program. Local officials have to identify which tools 
are appropriate for their community’s needs and how non-regulatory acquisition strategies 
will integrate with development regulations. A unique combination of parkland acquisition 
strategies will be needed by each community based on its needs and resources.  
When developing a program to acquire parkland through the development process, it is 
important to be aware of the open space needs that will not be met by this approach. While 
the tools profiled in this report are helpful in creating parks at the neighborhood scale, they 
are not useful tools for protecting wildlife habitat or watershed areas, which often need to be 
preserved at a considerable distance from development. However, development driven 
acquisition techniques can be used to provide critical elements of, or linkages within, a larger 
open space system. 
 
Development Management Techniques: The Tool Kit 
A number of development management techniques can be used to protect open space. 
The three tools profiled in this report were selected because they are particularly appropriate 
for the creation of neighborhood parks in rapidly growing communities that have active real 
estate markets. However, none of these tools alone can generate enough open space for an 
adequate neighborhood park system. They should be used as part of an integrated suite of 
acquisition techniques that includes both regulatory and voluntary measures.  
The development management techniques selected to contribute to a local park system 
should be selected based on their appropriateness for different neighborhood densities. 
Acquisition techniques that work in lower density areas on the urban rural fringe, such as 
conservation subdivision ordinances, are not as effective in higher density urban areas, and 
vice versa. Figure 1 below shows a continuum of development management techniques that 
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can by employed over the spectrum of landscapes ranging from inner cities to the rural 
urban edge.  
 
 
 
 
 
 
Figure 1. Continuum of Parkland Acquisition Techniques.  Adapted from Andres Duany’s Transect.19 
 
Impact Fees  
Definition: One time charge levied by local government against new development in order to 
generate revenue for the capital funding necessary for the development. 
Record high interest rates, changes in tax-exempt bond markets, voter resistance to new 
taxes, and cuts in federal and state funding are all contributing to the escalating cost of 
providing municipal services.20 Many local governments are responding by implementing 
impact fees to engage the private market in cost recovery efforts for the provision of public 
goods.21 Twenty-eight states now have legislation that enables local governments to use 
impact fees.22 The Brookings Institute provides an additional reason for the rise in popularity 
of impact fees. Heightened federal standards for local infrastructure have led to increased 
maintenance costs for local governments.23 
Impact fees and developer dedications are sometimes confused. While both are forms of 
developer exactions – concessions upon which the approval of projects is contingent – there 
are important differences. Impact fees, as the name suggests, are monetary payments that are 
required before a development can be completed.24 Dedications are conveyances of land 
from the developer to a public agency or private non-profit for a stated public benefit. 
Another important difference is the geographic application of the exactions. Land 
dedications by nature are site-specific. In contrast, impact fees can be used for off-site 
improvements that benefit a development. The nature of how impact fees and dedications 
Impact FeesImpact Fees DedicationsCDOsCDOs Protected Area  
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are obtained from developers also varies. Typically impact fees are standardized by type of 
development and are applied uniformly across a community. Dedications are also 
standardized in an ordinance, but they are evaluated and accepted or rejected on a case-by-
base basis. Impact fees are particularly useful in the park and recreation field as a source of 
acquisition funding for new parkland.  
 
Legal Feasibility  
Local governments have the legal authority to obtain developer concessions through 
their power to undertake general planning efforts, including zoning ordinances, and the 
governance of subdivisions.25 In addition, municipalities must be enabled by state 
governments to enact impact fees either through individual legislative acts or through strong 
home-rule legislation.26 Many members of the planning profession feel there is a need for a 
standard state enabling statute for impact fees much like the standard state enabling statute 
that exists for planning.27  
Current enabling statutes vary widely from state to state. Some states, such as Texas and 
Illinois have very specific, comprehensive, and restrictive statutes whereas other states, such 
as New Jersey and Indiana have passed very brief and general statutes that provide 
considerable local autonomy.22 A lack of uniform standards and clear guidance regarding 
implementation may deter less technically sophisticated localities from using impact fees as a 
funding tool. 
The American Planning Association’s Policy Guide on impact fees states, “To be most 
effective and legally valid, impact fees must be carefully designed and documented.”28 Impact 
fee programs are vulnerable to legal and political challenges if they are not based on a well-
documented need for additional incremental public services. A fact-based park plan, well-
researched service standards, and a carefully crafted ordinance can provide a strong legal 
basis for impact fee programs. These documents establish a rationale for the systematic 
acquisition of neighborhood parkland which enables local governments to rebut charges that 
the imposition and collection of impact fees is either arbitrary or capricious. 
As more municipalities employ impact fees the courts are subjecting this tool to 
increased judicial scrutiny. The law governing impact fees is not generally dependent on the 
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type of fee levied, but rather the validity of the public good served by the fee.29 There are 
two key legal tests for impact fees: the rational nexus test and the rough proportionality 
test.30  These two tests were summarized by planner and land use lawyer David Callies at the 
2000 American Planning Association Annual Conference: 
 “If the local government can show that there is an essential or rational nexus 
between the exaction and the government's legitimate state interests in relieving the impact 
of the development by imposing the exaction, and that the exaction is roughly proportionate 
to the impact of the development, the exaction will withstand judicial scrutiny. If, however, 
either test cannot be met, courts will strike down the exaction as an uncompensated 
taking.”31  
The proportionality test requires that there be a direct and demonstrable connection 
between the size of the fee charged and the demand for services created.32 Municipalities can 
only charge new developments for impacts that they create. Also the contributors to the fee 
must benefit from the facility they are paying for. While this latter concept – referred to as 
certainty of benefit – is sometimes an issue with public services that only serve part of the 
population, such as schools, the case can be made that neighborhood parks serve a vast 
majority of the population, including all age ranges and physical ability levels.  
Impact fees can also be legally challenged on grounds that they violate due process and 
equal protection clauses of the Constitution but these challenges are less frequently raised 
than the two discussed above. 33 The due process clause requires that a municipality have the 
legal authority to enact an impact fee ordinance and that the fee must substantially advance a 
legitimate state or local interest.34 
Developers sometimes contend that impact fees violate the equal protection clause of 
the Constitution because they are not applied equally to similarly situated parties.35 Courts 
have concluded that imposing a fee on new but not pre-existing residences does not violate 
the equal protection clause. The courts have also upheld the right of local governments to 
classify properties into multiple categories in order to calculate and impose impact fees.36 
 Another common legal challenge to impact fees is that they are a form of double 
taxation. There are key legal distinctions between a fee and a tax.  A fundamental distinction 
between impact fees and taxes is that fees are voluntary in so far as a developer chooses to 
develop in a community of his own free will.37The other important difference is that taxes 
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(general taxes) can be spent at any point in time on a variety of projects, whereas fees have 
finite disbursement periods and limited geographic applications.38 
  
Political Feasibility 
User equity and the intended and unintended consequences of impact fees are the most 
important political factors to consider when developing an impact fee program. Developers, 
new residents and existing residents of communities will all have divergent opinions on these 
subjects. 
The developer community is typically opposed to impact fees and in some communities 
has taken their opposition to the courts.39 In Durham, North Carolina the local 
homebuilders association has challenged the city’s new school impact fee on grounds that 
the city does not have the legal authority to impose such a fee without first requesting 
enabling authorization from the state’s General Assembly.40  
Often developers and homebuilders associations challenge impact fees on the grounds 
that they are takings, or that they are special assessments or instances of double taxation. 
Despite strong opposition to impact fees from the developer community, more than 90% of 
takings lawsuits brought to trial are decided in favor of local governments.41 A more 
fundamental philosophical criticism from the developer community is that impact fees are a 
way to charge the private sector for goods that the public sector should be paying for in the 
first place. Developer opposition to park impact fees may be mitigated to some extent by the 
marketability of parks and recreation facilities as amenities that distinguish one development 
from another.42 A standardized fee system also provides a greater degree of certainty for 
developers than an ad hoc system of fees or dedications negotiated on a case by case basis.43 
Other key stakeholder groups with regard to impact fees are the new and existing 
residents of the community. Disputes often arise between long time residents of 
communities and “newcomers.” Long time residents do not want to pay for infrastructure 
that is needed due to new growth, and new residents do not want to bear the full share of 
facilities that existing residents “got for free”. Balancing the rights and responsibilities of 
new and old residents with regard to payment for infrastructure is a major political and legal 
challenge, but is played out mostly in the court of public opinion. New homeowners who 
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resent the incremental costs they may bear as the result of impact fees can capitalize the 
benefits of nearby green space when they sell their homes.44 Existing homeowners benefit 
from access to the new facilities. They also benefit because existing facilities will not be 
stretched beyond their capacity by an influx of new users. 
Intergenerational equity is also sometimes a political concern with regard to impact 
fees.45 This is less of an issue with park facilities than other facilities such as schools which 
clearly serve certain age groups. All generations can benefit from access to green space.  
Impact fees affect different types of real estate markets, and their primary stakeholders, 
in different ways. Traditionally critics of impact fees have contended that homeowners 
always bear the burden of impact fees via pass through charges from developers. Some 
recent studies suggest that the effects of impact fees differ according to the underlying 
economic conditions of a given real estate market.46 Support for this argument is provided 
by the Public Policy Institute of California which found that even within a single county the 
economic effects of impact fees varied.47 Observations of communities with impacts fees 
suggest that in an active real estate market, new home buyers do indeed bear the cost of 
impact fees, whereas in a depressed market, landowners bear the cost because they are not 
able to demand competitive prices for their land. In an unpredictable real estate market, 
developers bear the cost.48  
The so called “New View” theory of impact fee effect proposed by researchers at Florida 
State University also suggests that the effects of impact fees differ across markets and are 
more complex and subtle than traditionally thought. This theory propose that the impacts of 
the fees depend on the savings in property taxes that home buyers expect to accrue and the 
expectations that developers have regarding future fees. Taking these factors into account, 
proponents of this theory hypothesize that impact fees will have a neutral effect on new 
homebuyers, a positive effect on existing homeowners, but may have a negative effect on the 
owners of undeveloped land.49  
If market conditions are such that the costs of impact fees are passed along to the 
consumer, then another potential political liability of impact fees – the erosion of affordable 
housing stock – may be realized. One way to mitigate this potential inequity is to provide 
exemptions from the impact fee for developments that contain a certain percentage of 
affordable housing units. For example, the City of Redmond, Washington provides 
exemptions for dwelling units reserved for low income families (60% or less of the median 
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family income adjusted for family size) and 50% reductions for units available to moderate 
income families (61 to 80% of the median family income adjusted for family size).50 
 
Administrative Feasibility  
From an administrative perspective, the most challenging aspect of an impact fee 
program is the initial set up. Impact fee programs require significant upfront costs for 
studies, plan development, and sometimes legal services.51An essential part of the preliminary 
work is developing a fact-based park plan and a capital improvements program (CIP).  
Before imposing fees, local jurisdictions should invest the time, energy and sometimes 
money (for outside consulting help) to adopt and implement comprehensive plans and CIPs. 
The comprehensive plan should identify park funding sources in addition to impact fees.52 In 
some states there are specific planning requirements that must be met before a municipality 
can enact an impact fee program. In Nevada, a local government cannot impose impact fees 
unless it first prepares and updates the CIP at least every three years.53 In Rhode Island a 
municipality enacting impact fees is required to perform a needs assessment before initiating 
the collection of fees.54 
A critical step in the establishment of an impact fee program is the identification of 
impact fee districts in the comprehensive plan. These are areas where residential 
development is most likely to happen and the need for new neighborhood parks will be 
greatest. The next step is to create level of service standards. The standards of service 
established for future developments can exceed current levels of service, but planning staff 
must be careful not to try to use impact fees to remedy existing deficits in the park system.55 
The desired service standards are applied to the projected population of a new project to 
generate the additional demand for parkland that will be generated by the development.56  
The calculation of impact fees is one of the more controversial elements of impact fee 
programs. Impact fees are inherently regressive, and critics argue that they place an 
inordinate burden on lower income residents if they are based solely on house value. 57Some 
communities have attempted to mitigate the regressive nature of impact fees by calculating 
the fees based on the number of bedrooms within a residence. Literature on this subject 
reveals that this approach, while somewhat effective, does not completely account for the 
regressive nature of the fees.58 Preliminary research has indicated that basing impact fees on 
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the size of dwelling units generates more accurate estimates of impact and results in 
substantially less regressive fees.59 
Impact fee programs should have enough flexibility built into them to allow variances or 
exemptions for equity related issues such as affordable housing or nursing homes with 
primarily non-ambulatory residents.60  
Other administrative decisions that need to be made in the design of the program 
include when fees are collected and how they are disbursed. Program administrators have a 
variety of choices in the timing of fee collection. Impact fees can be collected on approval of 
a development, when building permits are issued, or when occupancy permits are issued.61  
The physical application of impact fees is governed by the principle that the facilities 
must serve the development that was charged for their construction. Within this general 
concept, there is some leeway for how funds are disbursed. Some municipalities have 
established impact fee districts, in which fees collected from any development can be applied 
to the construction of facilities anywhere within the district. This streamlines the process of 
disbursing funds and allows a certain amount of flexibility in siting facilities, while still 
abiding by the close proximity requirement.62  
After initial setup, impact fees have proven relatively easy and low-cost to administer. 
Administration costs are usually between 2-5% of the fees.63 Additional staff should not be 
required to administer impact fee programs.64 The greatest challenges to the day to day 
administration of the program will typically be court challenges and requests for variances or 
exceptions.  
 
Effectiveness as a Policy Tool 
The effectiveness of any impact fee program must be judged in relation to the primary 
goal of the program. If the goal of the program is to shift the costs of infrastructure 
financing onto those residents causing the demand for new services, then impact fees can be 
generally regarded as effective policy tools.65 Advocates of the technique claim that impact 
fees protect current residents from costs incurred by new development and that they are the 
most equitable approach to funding public services, more so than property-tax-based general 
revenue or cost-sharing schemes.66 However, there can be other goals with impact fee 
programs in addition to getting new growth to “pay its own way.” These objectives may 
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include providing adequate capital facilities that are developed simultaneously with new 
residential developments; keeping the market profitable by withholding public subsidies; 
improving quality of life for residents; and placating anti-growth interest groups.67 
An inherent strength of impact fees as a regulatory policy tool is that they are built into 
the development process and cannot be circumvented except under specified conditions. 
The effectiveness of impact fees as a policy tool for creating neighborhood parks specifically 
is largely determined by two factors: first is the appropriateness of the tool for the given real 
estate market, and second is how well the ordinance is crafted.  
Impact fees require a strong market demand for development to be successful.68 It is 
recommended that a community have at least a 3 to 5% growth rate before implementing 
impact fees.69 In a slow real estate market impact fees will not be an effective policy tool for 
creating parks because very little funding will be generated to acquire parkland. In an 
unpredictable real estate market it will be difficult to estimate how much money the fees will 
contribute to a capital acquisition fund for parks.  
How well an ordinance is developed and written is critical to the success of an impact fee 
program. Impact fee programs require careful advance planning as discussed previously in 
this report. Three essential elements for an effective program are: 
• A solid rationale for the program: this provides both political and legal defenses if 
challenged;  
• Clear and equitable calculation formulas for the fees: addresses potential inequities, 
provides developer certainty; and 
• A detailed plan for disbursing the fees: facilitates timely use of fees before they 
expire, ensures meaningful application of fees for the development of facilities. 
 
Each of these elements is critical to the success of an impact fee program. In addition a 
certain amount of flexibility must be built in to the ordinance to allow for variances and also 
to ameliorate the regulatory concerns of the developer community. Impact fee programs will 
not be successful in generating funds for park acquisition if the ordinance is so burdensome 
that it deters developers from working in a community.  
As summarized by the University of Minnesota’s Center for Transportation Studies, the 
primary advantages of impact fees as a policy tool are: 
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• User equity: those who benefit most from the facilities pay the most for them; 
• Political support: existing users outnumber developers; 
• Reduced borrowing: impact fees represent a “pay as you go” approach to public 
financing which provides for the construction of capital facilities without adding to a 
municipality’s debt service; and 
• Promotion of local planning: as discussed previously impact fee programs must be 
grounded in comprehensive local plans. 
 
Disadvantages of impact fees include: 
• Impacts on affordable housing: in some markets impact fees can be passed on to 
new homebuyers in the form of increased housing prices; and 
• User inequity: new residents resent the fact that existing residents did not have to 
pay impact fees for existing infrastructure (this is most relevant in communities 
where impact fees have been newly enacted).70 
 
 
Case Study for Park Impact Fees 
City of Boise, Idaho’s Impact Fee Ordinance,  
Article 4-12-13 Park and Recreation Impact Fees 
The City of Boise, Idaho (population 189,847) has been showcased by the Idaho state 
legislature as a model for the implementation of its park impact fee program. Not 
surprisingly, many of the best practices recommended in the literature on impact fee 
programs are used in Boise. David Selvage, Manager - Planning and Design, Boise Parks and 
Recreation Department, was interviewed for this case study and the text of the city’s impact 
fee ordinance, City of Boise, Idaho’s Impact Fee Ordinance, Article 4-12-13 Park and Recreation 
Impact Fees, was also used as source material.71 
The program was started in 1994 after the city completed a comprehensive park and 
recreation planning process including its first ever park needs assessment as mandated by the 
state of Idaho. No municipality in the state may enact an impact fee program without first 
conducting a needs assessment. 
The philosophical underpinning of the program is that “open government is good 
government”, and park and recreation staff worked collaboratively with developers to craft 
the ordinance. When appropriate staff negotiates with developers who believe that the fees 
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for a given project are too high. Park and recreation staff ensure that data relevant to the 
program are easily accessible to developers when they request it.   
The park impact fee program consists of 5 different categories of fees that address the 
varied park and recreation needs of the community. The revenues must be spent on the 
category of park development for which they were collected. Fee schedules were initially 
established at 65% of the actual cost of park services and have since eroded to roughly 35% 
due to cost increases for park development and the desire of the city to maintain its pro-
growth image with developers. Park and recreation planner David Selvage indicated that 
communities that charge fees around 75% are perceived as anti-growth by developers. Boise 
has made a conscious decision to remain pro-growth, and they have been able to do this by 
letting the fees drop over time to their current level. The fee schedule is updated every two 
years and adjustments are made in keeping with the city’s pro-growth orientation. 
Impact fees are assessed within city limits and in the city’s “area of impact”, an area 
contiguous to the City of Boise that is expected to be annexed by the city in the foreseeable 
future. The city purchases land in this district well in advance of park development and holds 
the property until the land is annexed at which time park facilities are developed on the site. 
The impact fee ordinance contains a provision for land dedications in lieu of fees, but 
the land ownership patterns in Boise are such that it is usually infeasible for a developer to 
“give away” a significant percentage of a site and still make a profit on a development. To 
date this provision has not been used at all. 
There were a number of challenges to the ordinance by developers soon after it was 
implemented, but none of the challenges have proceeded beyond city administrative 
hearings. In fact, developers working in Boise have been very supportive of the park impact 
fee. This is reflective of a larger statewide trend of developer support for impact fees in 
Idaho. The state building contractors association proposed statewide impact fee legislation 
to the Idaho General Assembly as a means of addressing what the contractors saw as 
inequitable, unpredictable and often arbitrary fees that varied from development to 
development, particularly with respect to road improvements. The developers have been 
particularly supportive of the park impact fees as the resulting park amenities can be used as 
marketing tools for new developments. 
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Connectivity between parcels of protected open space is addressed through linkages that 
follow natural features such as the Boise River, which forms the base for the city’s 
Greenbelt, and rail to trail corridors. Connectivity among neighborhood parks is not a 
priority as these parks are viewed as destinations in and of themselves rather than stopping 
points along a chain of pedestrian trips. The city has instituted a “micro-paths” provision in 
its subdivision ordinance which requires the construction of foot and bike paths that 
connect community facilities within residential neighborhoods, but there are no specific 
requirements to link the “micro-paths” to parks. 
As of April 2003 the park impact fee program had generated $14.2 million dollars, $5.9 
million of which was spent on park acquisition and facility development. Through the 
program the city acquired 1,513 acres including 24 park sites. In the past year, the city has 
acquired another 2 park sites with impact fee funds. The city is careful to leverage the impact 
fee funds with other funding sources to maximize their acquisition power. Staff emphasized 
that the impact fee program is just one tool in the city’s tool kit for park acquisition and 
development and cited the importance of land owner donations to the city’s acquisition 
program. 
 
Best Practices 
Best practices for the successful implementation of impact fees programs for parks 
include: 
Evaluate local economy and real estate market 
Evaluate the local economy to identify the potential effects associated with the adoption 
of impact fees. 72 Careful consideration should be given to the dynamics of the local real 
estate market in an effort to gauge the short and long term effects of the fees on 
developers, homebuyers, and landowners. If the growth rate in the community falls 
below 3% consider other funding strategies for parkland acquisition. 
Review experiences of other jurisdictions of similar size and stature: 
Identify and prepare for potential political or legal challenges that similar municipalities 
have experienced. Learn from the intended and unintended consequences of impact fees 
in similar real estate markets.73 
 21
Engage the developer community 
Give adequate notice to developers that impact fees are going to be implemented. Allow 
developers some input into the timing, location, and design of capital facilities to 
increase buy-in to the program. Administer the program fairly to all developers.74  
Foresee infrastructure needs though good comprehensive planning 
Using up to date community data and the most current national standards, develop a 
clear picture of park and recreation needs and where they will most likely arise. The case 
for impact fees should include an annually updated CIP with good data on planned 
infrastructure projects and their attendant costs.75  
Develop detailed disbursement plan 
Prepare a detailed CIP that covers the life span of the fees. Identify specific uses for the 
fess in advance. Impact fees can be used to acquire available properties for parks, 
develop facilities for park sites under ownership by a municipality, and purchase 
easements from willing sellers on private properties that have potential public recreation 
benefits. 
 
Mandatory Park Dedications 
Definition: Required conveyance of land by developer to municipality to 
 facilitate the provision of public goods. 
 
Mandatory dedications of land for the provision of public goods are one of the earliest 
forms of developer exactions. It is standard operating procedure in many communities to 
require dedications of land for the roads and utility easements that enable a development to 
meet the basic needs of its residents.76 Another common use of dedications is for parks and 
recreation facilities. Land dedication requirements are designed to address the need for land 
for facilities, but do not address the question of financing facilities upon the site. Payment in 
lieu fees are sometimes accepted instead of dedications of land and can be applied towards 
facilities development, much as impact fees are.77 
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Legal Feasibility 
Local governments have the legal authority to obtain developer concessions through 
their power to undertake general planning efforts, including zoning ordinances, and the 
governance of subdivisions.78 In addition, municipalities must be enabled by state 
governments to enact mandatory dedications either through individual legislative acts or 
through strong home-rule legislation.79 
The body of law surrounding mandatory dedications and impact fees is one of the most 
contentious areas of takings law.80 A diverse body of state law has evolved over time on 
parkland dedications specifically. Two common legal requirements are shared by most states 
- explicit enabling authority must exist for municipalities to enact dedication requirements, 
and the exercise of this authority must not violate constitutional standards.81  
One of the key legal tests for a parkland dedication ordinance is the reasonableness test 
which requires that there be a reasonable connection between the dedication required and 
the impact of the project.82  Three levels of judicial review exist for the reasonable test for 
parkland exactions: 
• Specifically and uniquely attributable: this is the most restrictive test which 
requires that the dedicated land must serve the development only. This test 
often favors developers. 
• Rational nexus: this test is the middle ground of the three levels of review 
and requires only a modest connection between the exaction and the user 
This test typically favors the municipality. 
• Reasonably related: this is the least stringent level of review and significantly 
favors municipalities.83  
  
Parkland dedications must also respect the constitutional due process and equal 
protection clauses. Due process requires that a municipality have the legal authority to enact 
a dedication ordinance and that the dedication must substantially advance a legitimate state 
or local interest. In addition the dedications must be roughly proportional to the increased 
demand for services generated by the project.84 
With regard to equal protection, developers often contend that dedications are less 
uniform in their application than impact fees because land is unique and it is hard to develop 
comparable exactions across different developments when dealing with land instead of 
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dollars.85  A legal challenge on which dedications are more vulnerable than impact fees is the 
issue of takings. However, if a parkland dedication ordinance meets the legal tests outlined 
above, it should not be judged to be an illegal taking by the courts.86 
There are ways that municipalities can minimize their exposure to legal challenges such 
as takings claims when using dedications. The Institute for Local Self Government 
recommends that local governments: 
• “Tailor the exaction to the specific, foreseeable burdens likely to result from the 
development. Then establish a record that reflects the connection between the 
extent of the exaction or fee and the amount of the anticipated burdens; 
• Make sure the governing regulations contain detailed criteria for the use of any 
proposed exaction or fee; and 
• If fees are assessed for future improvements, link the incremental present 
development and future needs.”87 
 
In recent years most mandatory parkland dedication ordinances that have been 
challenged in court have been upheld. A notable judicial trend with regard to takings claims 
is the tendency of courts to cite the existence of park and recreation plans as adequate 
grounds for establishing the reasonableness of parkland dedication requirements.88  
Fees in lieu of dedications of land are also subject to legal challenges. These challenges 
typically question a municipality’s legal authorization to charge the fees or claim that the fees 
are actually a tax. When payment in lieu fees are under judicial review, where and when the 
funds are spent determines whether or not they are considered a tax. Payment in lieu fees 
must be spent within identified time frames and in limited geographic areas.89 By contrast 
taxes are not time limited, nor are they geographically limited, unless the tax is a dedicated 
tax. Reasonableness of the fee is also sometimes challenged in the courts.90  
 
Political Feasibility 
Many of the political liabilities associated with impact fees are also associated with park 
dedications. Critics contend that dedications are merely government-sanctioned takings for 
land that should be paid for by local governments in their obligation to provide public 
services.  
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Political concerns among the general public are often less significant with dedications 
than impact fees. Typically there is less polarization among new and old residents. And while 
dedications, like impact fees, can serve to raise the cost of housing in some markets, over the 
course of an average home mortgage the incremental cost borne by each dwelling unit is 
minimized.91  
The public realizes direct benefits from dedications of parkland through use of the 
facilities and through incremental increases in property values generated by the proximity of 
park amenities.92 One potential political downfall of dedications is the possibility that 
preserved open space may not be developed if it is left in the ownership of developers or 
homeowners associations rather than public agencies. This potential liability can be 
addressed through the bylaws of the dedication ordinance.93 
If both mandatory parkland dedications and impact fees are being used in the same 
municipality careful consideration should be given as to how the two tools work together, so 
that they are complementary rather than redundant and are not perceived by taxpayers as 
double charging for services by the public sector. 
 
Administrative Feasibility  
The design and set up of mandatory parkland dedication programs is a time consuming 
and complex part of the program’s administration. Dedications are by nature more difficult 
to administer than impact fees because they are examined on a project-by-project basis. 
There are however some strong similarities with regard to the administration of the two 
types of exactions. 
Much like impact fees, dedications must be grounded in a detailed park and recreation 
plan in order to be legally and politically defensible. A community’s unique needs for 
particular park and recreation facilities and the characteristics of the indigenous landscape 
will influence the design of the ordinance.94  
Typically park and recreation officials will advise local planning commissions as to 
whether or not to accept a dedication for a development or negotiate a fee instead. The 
ordinance should provide detailed criteria for acceptance of dedications. These criteria 
should include access to the site, location of the site in relation to potentially incompatible 
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land uses, shape of the parcel, soil type, topography, unity of the site (dedication acreage 
should not be met through multiple parcels) and the presence of utilities.95  
The location of park sites within developments should be decided collaboratively by 
developers, park and recreation staff, and planning staff. On-site inspection is critical to this 
process. While this may seem like an obvious step it is often overlooked.96  
In developing a dedication ordinance localities must decide if they want to give credit for 
private recreation facilities. Some practitioners recommend that no more than 50% credit 
should be given for private facilities.97 If the intent of the dedication program is to build the 
public park and recreation system, then giving credit for building private facilities is counter 
productive.  
It is important to build some degree of flexibility into the program. As some 
developments may not contain land suitable for park facilities, an alternate option for should 
be provided in the ordinance. This is most often accomplished through a payment in lieu 
option. The circumstances under which it is acceptable for developers to use the payment in 
lieu option should be clearly specified so that the majority of developers do not opt out of 
the actual dedication of land and pay fees instead.98 Other types of flexibility should be built 
into the ordinance also, such as exceptions for affordable housing and nursing home 
developments with non-ambulatory residents. Striking a balance between flexibility and 
specificity is critical to the creation of a successful park dedication ordinance.  
 
Effectiveness as a Policy Tool 
If a shortage of parkland, rather than funding, is the main challenge facing a 
municipality, then a mandatory parkland dedication ordinance is an effective policy. In order 
to maximize the tool’s effectiveness, it is important to craft the ordinance so that it is as 
specific as possible with regard to acceptable dedications of land without becoming so 
burdensome that developers are hesitant to do business in a community. 
Dedications are particularly effective at providing neighborhood parks as they are by nature 
on-site improvements and neighborhood parks are designed to serve residents within a 1/4-
mile radius.99 Dedications are most appropriate for larger scale developments, as smaller 
developments do not generate large enough parcels of land to create viable parks. This 
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inherent limitation of dedications is not as much of an issue in less fully developed 
communities as it is in municipalities that are completely built out and have turned to infill 
projects to provide the majority of new residential units. Because dedication programs 
depend on the availability of relatively large parcels of developable land to generate viable 
dedications they have a finite life cycle. As a result, dedications are most effective when a 
community is in the early stages of growth. 
The language of a dedication ordinance plays a critical role in the effectiveness of a 
parkland dedication program. Balance between flexibility and specificity is critical. The 
ordinance should allow staff some leeway as they negotiate dedications or in lieu payments 
on a case by case basis, but it should be very specific in the criteria stipulated for acceptable 
dedication of land and for exemptions. This will serve to minimize the number of developers 
who are able to complete projects without contributing in some way to the development of 
neighborhood parks.  
A key provision that determines whether or not dedicated land actually becomes 
parkland is the ownership requirement for the dedicated land. Communities that do not 
require donation of a recreational easement or fee simple title to a local park agency often 
find that land dedicated for parks is never developed as such and simply sits vacant. 
Ronald Kaiser in his seminal work on the use of mandatory dedications for the creation 
of parkland identified the following potential strengths and weaknesses of these programs: 
  
 Pros – Local government 
• Assures that park and open space needs are met at the time an area is platted and 
that local government will not have to pay an exorbitant price for land which is 
either reserved or set aside by the developer; 
• Allows for the joint location of park and school sites; 
• Allows the selection of appropriate park locations at the time streets are being 
laid out; 
• Protects the community from overly inflated land costs; and 
• Encourages more efficient land development strategies such as clustering or 
planned community developments. 
 
 Cons – Local government 
• Raises house prices for new residents – however over the lifetime of a typical 
mortgage cost is minimal and is offset by appreciation of property triggered by 
nearby amenities such as parks; 
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• Causes community to pay for development and maintenance of park prior to the 
full ripening of the subdivision tax base; and 
• Can lead to over reliance on this technique for acquisition. 
 
 Pros - Developer  
• Strategically located neighborhood parks are a selling point with increasing value 
in today’s real estate market;  
• Allows some types of undevelopable land to be effectively utilized for parkland;  
• May allow for exemptions from local real estate taxes; 
• Can lead to lowered development costs if clustering is utilized; and 
• May lead to density bonuses. 
 
 Cons - Developer  
• Lowers total number of lots that may be developed; and  
• Increases the cost of subdividing which may not be fully recouped from increased lot 
prices. 
 
 Pros - Resident  
• Allows immediate development of park when resident moves in as opposed to 
waiting often 5 to 10 years for park to be developed;  
• Avoids overcrowding of existing parks; and 
• Increases property value of adjacent homes. 
  
 Cons - Resident 
• Leads to higher property taxes in order to support the governmental expenditures 
for park development and maintenance; and 
• In some cases undevelopable land may not be desirable for park use because of 
terrain, location, physical barriers or limited access.100 
 
Case Study for Mandatory Parkland Dedications 
Chapel Hill, North Carolina’s Land Use Management Ordinance,  
Article 5.5 Design Standards – Parks and Open Space 
  An examination of the Town of Chapel Hill’s (population 45,015) parkland 
dedication program provides informative lessons in how dedication programs can be tailored 
to fit a community’s park needs over time. Bill Webster, Assistant Director of Parks & 
Recreation, Chapel Hill Parks & Recreation Department, was interviewed for this case study 
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and the text of the town’s parkland dedication ordinance, Chapel Hill, North Carolina’s Land 
Use Management Ordinance, Article 5.5 Design Standards – Parks and Open Space, was also used as 
source material.101 
 The experience of Chapel Hill also clearly illustrates that parkland dedication programs 
have a finite life cycle. Over time these programs can evolve into payment in lieu programs 
only rather than dedication or payment in lieu programs. For this reason dedication 
requirements are most effective during the early growth phases of a community when the 
land supply is still sufficient to generate a number of large subdivisions that can generate 
viable parkland dedications. 
 The original goal of Chapel Hill’s dedication program was acquiring land rather than 
generating funding. Some debate took place during the crafting of the ordinance as to 
whether or not there should be a payment in lieu option. The ordinance does include a 
payment in lieu option. As the size of developments in town began to decrease, the 
dedications generated became too small to be viable for park uses. Consequently the primary 
goal of the program has become generating funding.  
 The dedication requirements vary from development to development. Single family 
home subdivisions are required to dedicate a certain percent of open space on site. The 
requirement ranges from a low of 4 percent of gross land area to a high of almost 22 percent 
of gross land area according to the density of the development. Multi-family developments 
are required to build active recreation facilities (either indoor or outdoor) on site.  
 Some exemptions are built into the ordinance: 
• Minor subdivisions are exempted; 
• If the required land dedication would be less than 3000 square feet and cannot be 
combined with existing park and open space lands then the dedication of that area 
will not be required; 
• If the dedication requirement creates undue hardship or is not necessary because the 
recreation needs of the development are already being met elsewhere then the 
dedication may not be necessary or the dedicated area may be used for passive open 
space purposes (which do not count towards the parkland requirement); and 
• Recreational easements on areas identified for greenway use in the town’s master 
greenway plan meet the parkland dedication.102 
 
 Several modifications to the ordinance have been explored over time. The Town found 
that it had to adjust the ownership arrangements of greenway easements after fee simple 
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ownership of the lands created an unmanageable maintenance burden for the department of 
public works. Issues related to drainage and dangerous trees became expensive and time 
consuming. Chapel Hill now requires that the land be dedicated to a homeowners 
association and the town receives a recreational easement over the whole dedicated acreage.  
In 2003 after the town’s new Land Use Management Ordinance was passed park and 
recreation staff recommended that payment rates for in lieu fees be lowered in order to 
encourage use of this option by developers. Current payment rates are extremely high and 
deter many developers from paying the fees instead of dedicating land. Staff was seeking to 
encourage use of the payment in lieu option as the town’s greatest need at this point in time 
is for funding for parks, not land for parks. They were not successful in this effort. 
In terms of land generated for parks, the parkland dedication program has been most 
valuable in contributing to the development of the town’s greenway system. Dedications of 
land and easements by developers accounts for roughly half of the greenway system. Where 
the program has proved less valuable is in the provision of neighborhood park space. The 
emphasis in Chapel Hill’s park plan is on community wide parks and greenways rather than 
neighborhood parks. The town is not interested in becoming involved in developing and 
maintaining a large number of small neighborhood parks. Therefore the dedication 
ordinance does not require that parkland within subdivisions be deeded to the Town of 
Chapel Hill. Experience has shown that the dedicated land within developments is most 
often left vacant by developers who are under no legal requirement to develop the land into 
functional recreation areas for residents.   
 Chapel Hill’s experience with the developer community and parkland dedications has 
been rather unique. Developers who have experience working in Chapel Hill review the 
town’s park and recreation plan before creating a site plan to identify areas in or near their 
developments that are targeted for greenways. Developers who are unfamiliar with the 
political climate in Chapel Hill “learn the hard way” in the words of town staff. Chapel Hill 
is atypical in its approach to development regulations in that it does not want growth at this 
point in time, and therefore is not averse to being perceived as “developer un-friendly.” 
Despite this orientation, the town is nonetheless a highly sought after residential market due 
to its high quality of life, part of which is attributable to the park and greenway system.  
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 While there have been no legal challenges to date to Chapel Hill’s ordinance, there have 
been several protracted negotiations with developers of large projects who disagreed with 
the town on how their project should meet the parkland dedication requirements. 
 
Best Practices 
To be most effective parkland dedication ordinances must be tailored to the culture, 
political climate, natural resource base, and municipal capacity of each individual community. 
While there are some general provisions that should be incorporated into all dedication 
ordinances there is no one “cookie cutter” statute that will work for all communities.  
Parkland dedication ordinances, like all other forms of exactions, must be both legally 
and politically viable to be successful. A critical practice for increasing the chances of success 
is comprehensive park planning. A fundamental part of the planning process is determining 
and documenting park and recreation needs using the most up to date data available.103 
Careful consideration should be given to the criteria that are stipulated for acceptable 
dedications. Detailed and specific criteria should address access to the site, location of the 
site in relation to potentially incompatible land uses, shape of the parcel, soil type, 
topography, unity of the site (dedication acreage should not be met through multiple parcels) 
and the presence of utilities. Formulating detailed criteria such as these can deter developers 
from offering unsuitable lands for dedication.104 Once the land is dedicated, the title should 
be deeded to the local parks department to guarantee that acreage dedicated actually 
becomes a park. 
Dedication ordinances should be updated and modified over time to keep pace with 
trends in the real estate market, changing patterns of land use in the community, and the 
recreational needs of residents– i.e. if ball fields are overcrowded, then the ordinance should 
encourage the creation of spaces viable for ball fields, if tot lots are sitting empty then no 
more should be built until the need for such facilities increases.105 In particular in lieu fees 
should be adjusted on a regular basis to reflect the cost of living index and the dynamics of 
the local real estate market.106 The updating process should also recognize that dedication 
programs have a lifecycle and municipalities should consider increasing the use of other 
strategies for parkland acquisition when approaching build out.  
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Along the same lines, municipalities should never rely on dedications to supply all the 
parkland necessary for residents.107 It is critical to identify other parkland acquisition 
strategies, particular those that address higher density infill projects for which dedications are 
not feasible. 
 
Conservation Subdivision Ordinances 
 
Definition: Residential or mixed use subdivisions in which a significant portion of the site  
is set aside as undivided, permanently protected open space while houses  
are clustered on the remainder of the property. 
 Conservation subdivision ordinances (CDOs) provide developers with an option for an 
innovative new type of development. In some communities CDOs are provided as one of 
multiple styles of development that can be built in different zoning districts. In other 
municipalities certain areas are zoned only for conservation subdivisions due to the presence 
of critical conservation lands or strong growth management plans.108 This report analyzes the 
use of CDOs as voluntary options for residential development. 
Conservation subdivisions can achieve many goals, including: 
• Promote environmentally sensitive and efficient uses of land; 
• Preserve unique or sensitive natural resources; 
• Preserve important historic and archaeological resources; 
• Reduce demand for infrastructure by clustering houses; and 
• Protect wildlife habitat. 
 
Among the other benefits attributed to conservation subdivisions are lower 
infrastructure construction and maintenance costs and reduced demand for taxpayer-funded 
green space.109  
 
Legal Feasibility 
The legal authority to enact a CDO comes from a local government’s power to regulate 
subdivisions.110 State enabling legislation is also required before a municipality can pass a 
CDO. Many states incorporate provisions for creating flexible development ordinances like 
CDOs in statewide growth management or smart growth legislation.111 
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The legal framework for CDOs is more complex than that for impact fees and 
dedications. Even when local governments are legally empowered to enact CDOs through 
specific legislative acts, existing zoning and subdivision ordinances frequently do not allow 
for conservation subdivisions. Amendments must be made to these statutes or a new 
ordinance must be adopted specifically to enable conservation subdivisions. Also design 
guidelines such as lot sizes, building setbacks, and road frontages and standards often need 
to be modified before developers can build conservation subdivisions.112 
Few legal challenges are made to conservation subdivision ordinances as long as they are 
voluntary. If a zoning district is rezoned for conservation subdivisions only, the potential for 
takings claims arises.  
 
Political Feasibility 
The political feasibility of conservation subdivisions is determined by two main 
stakeholder groups – adjacent property owners and developers. Neighboring property 
owners most frequently express concern over increased density.113 Developer concerns 
typically fall into two categories: some are regulatory in nature and some are related to the 
fact that conservation design is an unfamiliar concept.114 Both stakeholder groups can mount 
a serious challenge to the success of CDOs as a tool for creating parkland. 
 Some communities in Massachusetts have found that the biggest surprise in 
implementing their CDOs has been the opposition of single family neighborhoods who 
believe that their property values will fall if higher density developments are located 
nearby.115 Experience has shown that it is best to address this issue directly at the outset of a 
program to develop a CDO.116 By keeping ordinances density neutral rather than offering 
density bonuses, local governments can minimize political opposition to CDOs. Since public 
support is critical to the success of a CDO, efforts should be made to address density 
concerns both through public outreach and through the design of the ordinances.117  
Properly written ordinances can go a long way towards minimizing opposition to CDOs 
from the beginning of the project. Requiring buffers around the perimeter of conservation 
developments offers visual respite to neighbors concerned about what higher density “might 
look like.”118 Another way to address this issue is to keep the net density of a site neutral, 
while allowing for clustering of the permitted number of units. 
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Different political issues need to be addressed with developers, many of whom will have 
little experience with, or understanding of, the conservation design process.119 Taking 
advantage of the opportunity offered by a CDO requires a complete paradigm shift in 
thinking and practice for most development companies. This innovative model of 
development does not allow for the traditional cookie cutter approach favored by many large 
scale developers. Any learning curve will have certain costs associated with it which is a 
significant disincentive in the “time is money” real estate market. 
Outreach and incentives may be necessary to engage developers in building conservation 
subdivisions.120 Offering density bonuses as incentives can counteract efforts to build public 
support for such projects, therefore other incentives should be explored. Two financial 
incentives for developers that are inherent to conservation subdivisions are reduced 
infrastructure costs and reduced costs for subdivision of lots.121 Efforts should be made to 
highlight the fact that conservation subdivisions are less expensive for a developer to build 
due to reduced infrastructure costs and can command higher sale prices than conventional 
subdivisions.122 
Some developers have been wiling and able to work with local governments to overcome 
legal obstacles to building conservation subdivisions, but without an enabling ordinance it 
can be a time consuming and expensive proposition for a developer to build anything other 
than a conventional subdivision.123 Once a CDO is enacted it is certainly easier for a 
developer to build a conservation subdivision from the perspective of land use regulations, 
but it does not reduce the issue of paradigm shift, which is one of the inherent weaknesses 
of CDOs.  
Public opposition is often most pronounced when a CDO is not a use by right and 
special review hearings must be held for each development. However, some communities 
have found ways to use the public hearing process to the advantage of conservation 
developments (see the following case study of Hamburg Township, Michigan).124 
  
Administrative Feasibility 
The structure of a CDO dictates how complex the administration of the program will be. 
Voluntary CDOs can be structured in several ways. A conservation subdivision zoning 
district can be created that is available only upon a rezoning request. This option is 
administratively cumbersome because it requires a public hearing for every conservation 
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subdivision project. An overlay zoning district can be created and applied to a portion of the 
jurisdiction so that either conservation subdivisions or conventional subdivisions can be 
built. Yet another option is establishing conservation subdivisions as a use by right in some 
or all residential zones. With either of the last two options, it is imperative to structure the 
process so that it is as smooth and easy as a conventional subdivision.125 
 Challenges inherent in the establishment of a CDO include: 
• determining density; 
• assigning wastewater management responsibilities in areas without sewers; 
• addressing loss of property taxes on open space;  
• assigning liability for open space areas (if open space is owned and managed by 
homeowners association or land trust);  
• creating politically acceptable developer incentives; and 
• providing for affordable housing.126  
 
The liability issue is particularly relevant if creation of recreational open space is one of 
the key goals of a CDO. Liability can be addressed by the ownership of the shared open 
space. Typical options for managing open space in conservation subdivisions are 
conservation easements or restrictive covenants; however, if the open space is to be active 
parkland managed by a city or town, the land should be deeded to the municipality.127 Open 
space that is to be a part of the neighborhood park system should be managed by the local 
government rather than a land trust or homeowner association. This will ensure the same 
level of professional service, maintenance and programming that exists throughout the park 
system.  
Proponents argue that once a CDO is in place it should not be more difficult to 
administer than a conventional subdivision ordinance.128 This may be overly simplistic, but 
the increasing popularity of CDOs suggests that they are not overly cumbersome to 
administer. 
 
Effectiveness as a Policy Tool 
Of the three development management techniques examined in this report, CDOs have 
the most inherent weaknesses as policy tools for creating neighborhood parks. Experience 
has shown that not all CDOs have been successful in encouraging construction of 
conservation subdivisions.129 This can be attributed to a variety of factors. 
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While there is a documented national market demand for conservation subdivisions, 
these types of developments have proven more successful in some parts of the country than 
others. Few obvious reason have been identified for this apparent cluster effect, but market 
observations suggest that there must be a successful conservation subdivision in an area 
before the concept can really take off.130  
An inherent barrier to the use of CDOs is that they require a radical shift in operations 
for developers. This shift impacts every aspect of their design and construction processes. 
Few developers are going to be able or wiling to work extensively in this new paradigm in 
the near term, although if market demand for this type of development continues to rise and 
more municipalities pass CDOs, it is realistic to expect that more developers will include this 
kind of development in their product mix. 
The experience of some communities suggests that achieving a high rate of use for a 
CDO is more difficult if the local real estate market is dominated by large national 
development firms. If developers are given the opportunity to participate in the creation of a 
CDO then they are more likely to use it once it is enacted.131 Local developers are given the 
change to help craft ordinances much more frequently than national developers.  
Another criticism of conservation subdivisions is that typically they are sited on 
greenfield properties in areas that are still semi-rural, rather than in higher density residential 
areas. This is in part due to the fact that conservation designs requires large tracts of land 
where the zoned density is low enough to allow for sufficient open space protection  and 
clustering of housing.132 In theory the principles of conservation design can be applied at 
smaller scales in medium density areas, however in practice this has not yet happened. Until 
CDOs are proven viable in higher density areas or development nodes, it appears that their 
effectiveness in creating parkland is limited to lower density districts.  
CDOs effectiveness for providing public parkland is seriously compromised if credit is 
given for private open space that can be used only by residents of the development. This 
pattern of ownership can result in a fragmented landscape of private recreation areas rather 
than a strong system of neighborhood parks.133 
There are some significant advantages to CDOs with regard to parkland creation. First 
and foremost they offer a more market-oriented approach to creating parkland than 
developer exactions because they are voluntary. Developers can engage in the creation of 
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parkland through this mechanism if they choose to. They can also opt to build conventional 
subdivisions if they choose.134  
CDOs can also provide higher standards for the quantity, quality and design of open 
space than other types of land regulations. If they are crafted with connectivity in mind, 
CDOs can also generate networks of open space that link up across multiple 
developments.135  
A review of conservation subdivision ordinances in Massachusetts conducted by the 
Metropolitan Area Planning Council identified a variety of factors that contribute towards 
the effectiveness of a CDO as a policy tool for creating open space. Among those factors 
are: 
• The culture and ability of the town and the town’s planning board and planning 
staffs’ ability to work collaboratively with developers;  
• The degree of flexibility in ordinance: the initial incarnations of many CDOs 
were extremely rigid and did not generate any conservation subdivisions;  
• The willingness of towns to update bylaws in response to changes in the 
community: for example the Town of Foxboro reduced the percent of open 
space required in each development to reflect the town’s evolution from a rural 
to a suburban area; 
• The degree of clarity in process and expectations: based on the experience of the 
Town of Amherst all approvals should come from one agency to streamline 
permitting process;  
• The timing of special use permits: granting special use permits based on concept 
plans rather than final site plans saves developers significant investments in time 
and money and has acted as an incentive for using CDOs; 
• The degree of detail in open space quality and design standards: the Town of 
Amherst did not include detailed criteria in its ordinance and had to revise the 
ordinance accordingly in order to generate usable open space; and 
• The ownership structure of common open space: the Town of Lexington 
requires an open space easement on the common open space in a development if 
the town is not receiving the title to it.136 
 
A review of Atlanta metro area counties conducted by the University of Georgia 
observed strikingly different results from two CDOs. Cobb County has seen no 
conservation subdivisions built under its Open Space Community overlay district. The two 
primary reasons identified for this are significant density bonuses which angered local 
residents, and the special use permit requirement which creates an opportunity for neighbors 
to react publicly to perceived increases in density for each and every proposal.137 A very 
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different experience with the public hearing process was observed in Hamburg Township, 
Michigan, as explained later in this report. 
In contrast, Cherokee County’s conservation subdivision ordinance has been very 
successful. The statute was designed to be very flexible, even to the extent that there is no 
minimum open space requirement. Another reason given for the success of the statute is 
local to Cherokee County. The statute allows developers some degree of flexibility in how 
they meet several of the county’s other development regulations, including a stringent 
riparian buffer requirement.138 However the statute does still incur some community 
opposition due to the appearance of increased density. In reality the net density of a project 
is determined by the underlying zoning for the site. No additional housing units are 
permitted, they are simply clustered.139  
Also noted in the study is the fact that Gwinnett County designed their CDO as an 
overlay district in which conservation subdivisions are a use by right. This is very different 
from how most municipalities have crafted their CDOs. Under this system developers don’t 
have to obtain special use permits for each development and the public hearing requirement 
is removed.140 
 
Case Study for Conservation Subdivision Ordinances 
Hamburg Township, Michigan’s Zoning Ordinance,  
Article 14 – Open Space Community (Planned Unit Development) 
An examination of the CDO of Hamburg Township, Michigan (population 20,627) 
reveals many commonalities with the municipalities in Massachusetts and Georgia discussed 
above. While Hamburg’s experience reflects what appears to be a national trend in the use of 
CDOs, the township has enjoyed an atypically smooth transition from all conventional 
subdivisions to all conservation developments. Pat Hagman, Planning and Zoning 
Administrator for Hamburg Township was interviewed for this case study, and the Hamburg 
Township Zoning Ordinance, Article 14 – Open Space Community (Planned Unit Development) was also 
used as source material.141 
Hamburg’s Open Space Community ordinance evolved out of an earlier flexible 
development option that was not used by developers due to lack of incentives. The Open 
Space Community ordinance was developed based on learning from this earlier, unsuccessful 
attempt to encourage more innovative forms of development in the community. A series of 
 38
density bonuses was built into the new ordinance to increase the probability that it would be 
used by developers. Design guidelines requiring buffers around the perimeter of 
developments have prevented resident opposition to the increase densities. 
The Open Space Community option is completely voluntary. Developers may also build 
conventional subdivisions if they choose. Initially only a few developers experimented with 
the new ordinance, however after the success of the first few projects, more developers 
began to take advantage of the CDO option and today there are between 25 to 30 such 
developments in the township. Developers have found multiple benefits to the conservation 
oriented projects, including quicker sales, higher asking prices and more units. According to 
town staff conventional subdivisions are no longer built in Hamburg. 
A special use permit is required in order to build a CDO in Hamburg and the public 
hearing required as part of the permitting process has served to dispel certain public 
misperceptions about CDOs and increased density. Required buffers also serve to mitigate 
neighbor concerns regarding increased density. Planning Director Pat Hagan reports that 
once residents see what a conservation subdivision is going to look like, either through local 
examples or site designs presented at public hearings, their concerns about density fade. 
The ordinance requires a minimum of 40% open space, 25% of which must be upland. 
Additional density bonuses are awarded for a minimum of 60% open space and the inclusion 
of elderly housing. To date roughly 800 acres have been preserved through the use of the 
Open Space Community ordinance. 
The Township is not interested in trying to acquire easements or fee simple title to the 
common open space in the developments due to liability issues. The land is owned and 
managed by homeowners associations that are required to sign restrictive covenants 
prohibiting certain activities in the open space areas. Trails are required in each of the 
developments. Efforts to promote open space connectivity between developments have met 
with little success, again due to liability concerns. However, when two conservation 
subdivisions are adjacent, experience has shown that the required perimeter buffers function 
as de facto open space corridors that attract local wildlife. 
There have been no legal challenges to the ordinance to date which town staff attribute 
to the fact that the program is completely voluntary. The most significant political challenge 
to the program -- resident concern over increased density -- has decreased over time as 
residents have observed how attractive the developments are and that they do not lower the 
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property values of adjacent neighborhoods. Over time conservation developments have 
become the dominant development paradigm in Hamburg Township. The remarkably high 
adoption rate of this innovative model of development in Hamburg is atypical. 
Factors that appear to have contributed towards the success of the Open Space 
Community ordinance in Hamburg include the voluntary nature of the program and the 
transparency of the public hearing process required for each project. It also appears that 
there may be somewhat of a cluster effect taking place in Hamburg with regard to the 
proliferation of conservation developments. This may also hold true across the Midwest 
where conservation subdivisions have enjoyed higher success than in other areas of the 
country. This high rate of success may be attributable to certain regional landscape features 
inherent to the Midwest and or different land ownership patterns which result in a high 
availability of large developable parcels of land in and around growing communities. 
 
 
Best Practices 
Knowing when and where to use CDOs is critical to the success of a program. As 
previously discussed, these types of developments are most useful on the rural urban fringe 
of rapidly growing communities where there are large enough parcels of land to support 
clustered design.142 With regard to when to enact CDOs, experience suggests that these types 
of statutes should be introduced before development pressure on the urban rural fringe have 
reached crisis proportions as there is a significant learning curve before the ordinances 
generate actual results on the ground. 
Many of the best practices recommended for CDOs address the barriers to adoption 
inherent in any new model of development. These barriers can be lowered by involving 
developers in the crafting of CDOs early in the process. While municipalities should not 
allow developers to demand excessive incentives, their regulatory concerns should be 
addressed so that the CDO is an attractive option that will actually be used.143  
Streamlining the approval process for conservation subdivisions is another way to lower 
barriers to adoption by developers. This can take many forms, including creating a use by 
right district for CDOs and timing the approval of special use permits so that developers 
have to make minimal investments in plan design in advance of securing project approval. 
While the approval process should not be much more cumbersome than the traditional 
subdivision process, detailed criteria should be built in to the CDO to ensure that at least a 
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percentage of the land preserved as open space is usable for park and reaction purposes. 
This can be done by requiring that a minimum percentage of the open space set aside meet 
specific criteria for park development including such factors as soil type and topography. 
Increasing public support for CDOs can perhaps be best achieved by highlighting 
examples of high quality conservation subdivisions in prominent locations. Concerned 
neighbors can see what clustering looks like with their own eyes and political opposition can 
be minimized. Other ways to build public and developer support for CDOs include 
traditional methods of public outreach such as brochures and fact sheets that are made 
available to local realtors, citizens, neighborhood leaders and other key stakeholders.144 
 
Conclusion 
The analysis performed in this report suggests that using development management 
techniques to create neighborhood parks can be a viable strategy if grounded in a well-
researched park plan that integrates regulatory and voluntary acquisition measures. In order 
to increase the chance of success for such a program, local governments should tailor the 
use of development management techniques to the unique mix of park needs, natural 
resources, and economic and political conditions in their community.  
While impact fees, mandatory dedications, and CDOs each have their individual best 
practices, two common themes emerged among the three tools: specificity and flexibility. 
While these may seem contradictory in principle, they are compatible in practice. Specificity 
in the language of ordinances is necessary to ensure that the programs generate the desired 
quality and quantity of parkland and park funding. Flexibility is important in two respects. 
Flexibility in implementation allows for adaptive responses to unanticipated or atypical 
circumstances in which park needs might be better met through alternative strategies. 
Flexibility over time allows municipalities to modify their ordinances to respond to changing 
land use patterns and emerging dynamics in real estate markets.  
Another critical lesson provided by this analysis is that development management 
techniques must not be relied upon as the sole method of park creation in a community. 
While each tool explored in this report can play a role in building a neighborhood park 
system, none of them can stand alone. Each of the park and recreation professionals 
interviewed emphasized this point. In addition, each tool should be used in the zoning 
district in which it will be most effective as determined by current density and the scale of 
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new developments. The resulting mix of strategies will be unique for each community that 
uses development-driven park creation. 
It is important to realize the limitations of these tools and to have alternative strategies 
available to compensate for these shortcomings. Fee simple purchase, land owner donations, 
and privately owned open space may all play a role in a community’s park and recreation 
system over time. Finally it is essential for local governments to remember that engaging the 
private sector in park creation through the development process is not a way to circumvent 
the responsibility for delivering park and recreation services, rather it is a way to develop an 
ongoing, systematic, private-public partnership to provide these services. 
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Appendix A – Model Ordinances for  
Development Management Techniques for Park Creation 
 
Mandatory Parkland Dedications 
Kansas City, Missouri Subdivision Regulations, Chapter 31, Code of General Ordinances, 
available online at: 
http://www.kcmo.org/clerk.nsf/web/ords?opendocument 
 
Impact Fees 
NIMLO (National Institute of Municipal Law Officers, Inc.) 
Model Impact Fee Ordinance, available online at: 
http://www.memun.org/SchoolsProject/html/Resources/zoning/impact_fee.htm 
 
Conservation Subdivision Ordinances 
Ordinance for a Conservation Subdivision prepared by the University of Wisconsin 
Extension, available online at: 
http://www.doa.state.wi.us/dhir/documents/conserv_subdiv_Model_ordinance_Feb2001.p
df 
 
